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USE AND DISCLOSURE OF PROTECTED HEALTH INFORMATION:  ABUSE, NEGLECT AND ENDANGERMENT SITUATIONS

PROCEDURE:   The Bluebonnet Trails Community Services (BTCS) may refuse to recognize a person as the legally authorized representative of an consumer if  BTCS: 

· determines, by exercising professional judgment, that it is not in the best interest of the consumer to recognize the person as the consumer’s legally authorized representative; and

· has a reasonable belief that: 

· the consumer has been or may be subjected to domestic violence, abuse, or neglect by such person; or 

· treating such person as the legally authorized representative could endanger the consumer.

BTCS will disclose protected health information to the appropriate authority authorized by law to receive reports of child abuse or neglect.  BTCS will maintain a record of the disclosure in any accounting provided to the consumer who is the subject of the record.   BTCS may disclose protected health information to:

· the Texas Department of Protected and Regulatory Services in order to report or cooperate in the investigation of suspected child abuse or neglect;

· personnel legally authorized to conduct investigations concerning allegations of abuse, neglect, exploitation or denial of rights of consumers unless the Center reasonably believes that:

· informing the personnel would place the consumer at risk of serious harm; or

· the personnel is responsible for the abuse, neglect, exploitation or denial of rights and that it would not be in the best interest of the consumer; or

· Advocacy, Inc. for investigation of a complaint by or on behalf of a consumer except for records subject to attorney/client privilege.

BTCS recognizes that HIPAA has no impact on BTCS’ obligation or right to disclose protected health information to child abuse protective services.  Abuse situations that are beyond the purview of child protection laws, such as spousal abuse and abuse or neglect of nursing home residents, are also addressed by the Center.   BTCS will disclose protected health information when BTCS reasonably believes that an consumer is a victim of abuse, neglect or domestic violence, based on the exercise of professional judgment.  Disclosure may be made to the appropriate government authority that is authorized by law to receive such reports.  

Disclosure may be made with the consumer’s permission, or without permission as:

· required by law; 

· expressly authorized by law or regulation if  BTCS believes that disclosure is necessary to prevent serious harm to the consumer or others; or  

· expressly authorized by law or regulation, if the consumer is unable to agree because of incapacity, and a law enforcement or other public official authorized to receive the report represents that:

· the information is not intended to be used against the consumer and

· that an immediate enforcement activity that depends upon the disclosure would be materially and adversely affected by waiting until the consumer is able to agree to the disclosure.

BTCS may inform the consumer that the disclosure has occurred.  Due to the sensitivity of abuse situations and the potential for the abuser to cause further harm, the notice may be made orally.  However, the Center need not inform the victim if it believes that doing so would place the consumer at risk of serious physical or emotional harm. BTCS may choose not to meet the requirement for informing the victim:

· if BTCS actually would be informing a legally authorized representative (such as a parent of a minor) and BTCS reasonably believes that such person is responsible for the abuse, neglect, or other injury that has already occurred; and

· that informing that person would not be in the victim's best interest.

Definitions:

Consumer:  A person who, voluntarily or involuntarily, is seeking, receiving, or has sought or received services or treatment from the Center.

Disclosure:   Releasing, transferring, providing access to or divulging in any manner protected health information outside the Center.

Legally Authorized Representative:  A person authorized by law to act as the personal representative on behalf of an consumer and who is:  (1) with regard to a minor -- a parent; a legal guardian, or a managing conservator to the extent ordered by a court; (2) the legal guardian of an consumer who is incompetent; (3) the agent of a consumer as authorized under the Advance Directives Act, Texas Health and Safety Code, Chapter 166; (4) an attorney representing the consumer to the extent ordered by a court; or (5) the surrogate decision-making committee or surrogate decision-maker authorized pursuant to the Texas Health and Safety Code, Chapter 597, Subchapter C, and 25 Texas Administrative Code Chapter 405, Subchapter J: or (6) the administrator or executor of a deceased individual’s estate.
Minor:   A consumer under 18 years of age who is not and never has been legally married and whose status of minority has not been removed pursuant to Texas Family Code, Chapter 31.

Protected Health Information:  Any information that BTCS creates or receives that relates to the past, present or future physical or mental health condition of a consumer; or payment for services provided to the consumer; and which identifies or can be used to identify the consumer.

Use:  The sharing, employment, application, utilization, examination or analysis of protected health information within BTCS.

