BLUEBONNET TRAILS COMMUNITY SERVICES
	Original effective date:  4/14/03
	Operating Procedure

	Revised:  8/11/03
	HIPAA

	Approved:
	Authorization of Use and Disclosure of PHI:  



AUTHORIZATION OF USE AND DISCLOSURE OF PROTECTED HEALTH INFORMATION

PROCEDURE:    Confidentiality is the right of each person seeking services through Bluebonnet Trails Community Services (BTCS).  All protected health information, written and oral, is strictly confidential.  Use and disclosure of protected health information is based on consumer authorization and will be used and disclosed only after completion of a valid authorization containing the signature of the consumer or legally authorized representative.  BTCS will not disclose protected health information on the basis that:

· the authorization does not comply with the content required by law;

· the authorization is known to have been revoked; or

· the authorization is known, or through a reasonable effort could be known, by the person holding the protected health information to be materially false.

Authorization Forms. The content of BTCS’s authorization form for mental health and developmental disability consumers adheres to the requirements of 45 CFR 164.508.  The content of the Center’s authorization form for alcohol and substance abuse consumers adheres to the requirements of 42 CFR 2.31.

Mental Health and Developmental Disability Services.  Protected health information that relates to mental health and developmental disability services may not be used or disclosed for any purpose without a prior valid authorization unless the information is disclosed:

· when necessary for treatment, payment and health care operations;

· when required or authorized by law;

· when required by judicial or administrative proceedings;

· when psychotherapy notes may be used or disclosed;

· when advising the legally authorized representative of a consumer of minority age.

A valid authorization is required for, but is not limited to:

· disclosing any information regarding a consumer to the news media;

· disclosing any information for mental health consumers to friends and family of the consumer (Note:  For developmental disability consumers, a professional may disclose the protected health information to these persons without authorization when advising the consumer’s parent, guardian, relative or friend of the consumer’s current physical and mental condition.);

· affirming or denying that a consumer is receiving or has received services from or through BTCS; and

· interviewing, photographing, filming or recording the consumer while the consumer is receiving services.

Persons who can authorize disclosure of protected health information related to mental health and developmental disability services are as follows:

· Adult Consumer—An adult consumer is the only person who can authorize the use or disclosure of protected health information except if the adult consumer is incompetent or lacks capacity, then the legally authorized representative is the only person who can authorize the use or disclosure of protected health information.

· Developmental Disability Consumers of Minority Age—If the minor consumer is receiving developmental disability services, then only the legally authorized representative can authorize a use or disclosure of protected health information.  However, if the legally authorized representative assents to an agreement of confidentiality between the health care provider and the minor with respect to health care, the only the minor can authorize a use or disclosure of protected health information.

· Developmental Disability:  Deceased Consumers—For the deceased consumers who had developmental disability, if an executor or administrator has not been appointed, then authorization can be given by the consumer’s spouse; or if the consumer was not married, by an adult related to the consumer with the first degree of consanguinity (parent or child).

· Mental Health Consumers of Minority Age Receiving Outpatient Services—If the minor consumer is receiving outpatient mental health services and the minor:

· Is an emancipated minor of less than 16 years of age and can lawfully consent to such services, then only the minor can authorize a use or disclosure of protected health information unless the minor has requested that his or her legally authorized representative be permitted to authorize the use or disclosure of protected health information on the minor’s behalf; or

· Is not an emancipated minor of less than 16 years of age and cannot lawfully consent to services, then only the legally authorized representative can authorize a use or disclosure of protected health information.

· Is a minor of 16 or 17 years of age with capacity and has not requested representation of a legally authorized representative, then only the minor of 16 or 17 years of age can authorize a use or disclosure of protected health information.

  (   Mental Health Consumers of Minority Age Receiving Inpatient Services:

· If the minor is 15 years of age or under and is receiving inpatient mental health services, then only the legally authorized representative can authorize a use or disclosure of protected health information.  However, if the legally authorized representative assents to an agreement of confidentiality between the health care provider and the minor with respect to health care, the only the minor can authorize a use or disclosure of protected health information.

· If the minor is a non-emancipated individual of less than 16 years of age and cannot lawfully consent to services, then only the legally authorized representative can authorize a use or disclosure of protected health information.

· If the minor is 16 or 17 years of age, with capacity and has not requested the representation of a legally authorized representative, and is receiving voluntary or involuntary inpatient mental health services, then only the minor can authorize a use or disclosure of protected health information. :

· Mental Health Consumers of Minority Age with Appointed Guardian/Managing Conservator—A person or agency appointed as the guardian or managing conservator of a minor and acting as an employee or agent of the state or a political subdivision of the state may not authorize a use or disclosure of protected health information unless the minor agrees to the use or disclosure.

· Mental Health:  Deceased Consumers—If the consumer of mental health services is deceased, then the consumer’s personal representative, usually the executor or administrator of the consumer’s estate, can authorize the use of protected health information.  However, if an executor or administrator has not been appointed, then authorization can be given by the consumer’s spouse; or if the consumer was not married, by an adult related to the consumer with the first degree of consanguinity (parent or child).

Alcohol or Substance Abuse Services.  Disclosure of protected health information that relates to alcohol or substance abuse treatment apply to all consumers who are receiving or have received alcohol or substance abuse treatment, even if the consumer is also receiving mental health or developmental disability services.  Protected health information related to alcohol or substance abuse treatment may not be disclosed for any purpose without a prior valid authorization unless the information is disclosed:

· when required by specific court order;

· when required or authorized by law;

· when used by members of the Center’s workforce; and

· when advising the legally authorized representative of a consumer of minority age.

A valid authorization is required, but is not limited to:

· disclosing any information regarding a consumer to the news media or to family and friends of the consumer;

· affirming or denying that a consumer is receiving or has received alcohol or substance abuse treatment through the Center; and

· interviewing, photographing, filming or recording the consumer while the consumer is receiving services. 

Persons who can authorize disclosure of protected health information related to alcohol or substance abuse treatment are as follows:

· Alcohol/Substance Abuse Adult Consumer:

· An adult consumer is the only person who can authorize the use or disclosure of protected health information except if the adult is incompetent, then the legally authorized representative is the only person who can authorize disclosure of protected health information.   

· For any period in which the Center determines that the adult consumer suffers from a medical condition that prevents the consumer from knowing or effecting action on his or her behalf, the Center may exercise the right of the consumer to authorize disclosure of protected health information for the sole purpose of obtaining payment for services from a third-party payor.

· Alcohol/Substance Abuse Consumers of Minority Age Receiving Outpatient Treatment—if the minor is receiving outpatient alcohol or substance abuse treatment, then only the minor can authorize a use or disclosure of protected health information.

·  Alcohol/Substance Abuse Consumers of Minority Age Receiving Inpatient Services:

· If the minor is 15 years of age or under and is receiving inpatient alcohol or substance abuse treatment, then both the minor and legally authorized representative can authorize a use or disclosure of protected health information.  

· If the minor is 16 or 17 years of age and is receiving inpatient alcohol or substance abuse treatment, then only the minor can authorize a use or disclosure of protected health information.

· Alcohol/Substance Abuse:  Deceased Consumers—If the consumer of alcohol or substance abuse treatment is deceased, then the consumer’s personal representative, usually the executor or administrator of the consumer’s estate, can authorize the use of protected health information.

Consumers Receiving Both Mental Health/Developmental Disability Services and Alcohol/Substance Abuse Services.  Prior to disclosure of protected health information, BTCS will determine if the record contains documentation of a consumer who is receiving or has received alcohol or substance abuse services as well as mental health or developmental disability services.  Where the record contains protected health information for both alcohol or substance abuse treatment and mental health or developmental disability services, BTCS will protect the information under the more stringent provisions of the laws regarding alcohol or substance abuse treatment.

Special Needs Offenders.  The Center will accept or disclose protected health information regarding a special needs offender without authorization, if the intent of the disclosure is for the coordination of care of and the exchange of information on offenders with mental impairments, to any of the following:
· the institutional division of the Texas Department of Criminal Justice;

· the pardons and paroles division of the Texas Department of Criminal Justice;

· the community justice assistance division of the Texas Department of Criminal Justice;

· the state jail division of the Texas Department of Criminal Justice;

· the Texas Department of Mental Health and Developmental Disability;

· the Texas Juvenile Probation Commission;

· the Texas Youth Commission;

· the Texas Rehabilitation Commission;

· the Texas Education Agency;

· the Criminal Justice Policy Council;

· any Texas Health and Human Services Commission Agency, Commission or Department;

· community supervision and corrections departments;

· personal bond pretrial release offices established under Article 17.42, Code of Criminal Procedure;

· local jails regulated by the Commission on Jail Standards;

· a municipal or county health department;

· a hospital district;

· a judge of this state with jurisdiction over criminal cases; and

      the attorney who is appointed or retained to represent a special needs offender.

This disclosure may be made without consent or authorization for mental health and developmental disability services, only, and excludes the exchange of information regarding chemical dependency services.  For exchange of information regarding chemical dependency services, refer to the Alcohol and Substance Abuse Services section, above.

Legally Authorized Representatives.  As a general rule, BTCS will consider that the legally authorized representative has the authority and rights of the consumer.  The legally authorized representative may make decisions regarding the use and disclosure of protected health information, and exercise the rights of the consumer to receive copies of records, amend records, request limits on disclosure, and request action as described within the rights of the consumer with respect to protected health information relevant to such personal representation, except:

· when the individual is a minor age 16 or 17 years with capacity and has not requested representation by the legally authorized representative;

· when the Center has a reasonable belief that the legally authorized representative has subjected the individual to domestic violence, abuse or neglect; and the Center, in the exercise of professional judgment, decides that it is not in the best interest of the individual to treat the legally authorized representative as the individual;

· when the Center has a reasonable belief and, in the exercise of professional judgment, decides it is not in the best interest of the individual to treat the legally authorized representative as the individual with decision-making authority; or

· as otherwise provided by law.  

The legally authorized representative may provide acknowledgement of the Notice of Privacy Practices (Attachment A) or Authorization to Use and Disclose Protected Health Information (Attachment B).  For the purposes of this policy, BTCS will recognize the legally authorized representative as the consumer responsible for:

· acknowledgement of the receipt of the Notice of Privacy Practices and

· authorization for any other use and disclosure of protected health information.

BTCS does not have to recognize the authority of a legally authorized representative if the person is suspected of abusing, neglecting or endangering the consumer.

As a general rule, BTCS will not disseminate protected health information unless an consumer with authority has requested the information.  BTCS’s legal counsel may be contacted if questions exist.  

HIV/AIDS.  Protected health information that relates to HIV/AIDS will be treated in the same manner as any other Protected Health Information maintained by the Center and will not be disclosed except under the exclusions noted within this section or without written authorization. The exceptions that will allow for disclosure without authorization are provided by the Texas Health and Safety Code, Chapter 81, Subchapter F and include: 

· Reports, records, and information relating to cases or suspected cases of HIV/Aids are not public information and may not be released or made public on subpoena or otherwise except under the following conditions:

· for statistical purposes, medical or epidemiological information may be released if released in a manner that prevents the identification of any person; or with the authorization of each person identified in the information; 

· to medical personnel, appropriate state agencies, or county and district courts to comply with laws relating to the control and treatment of communicable diseases and health conditions; 

· to appropriate federal agencies, such as the Centers for Disease Control of the United States Public Health Service, but the information must be limited to the name, address, sex, race, and occupation of the patient, the date of disease onset, the probable source of infection, and other requested information relating to the case or suspected case of a communicable disease or health condition; or

· to medical personnel to the extent necessary in a medical emergency to protect the health or life of the person identified in the information.

· to the Texas Department of Health;

· to a local health authority if disclosure is required by law;

· the physician or other person authorized by law who ordered that the individual be tested for HIV/AIDS;

· to a physician, nurse or other healthcare personnel who has a legitimate need to know the information to provide for his or her protection; 

· to a spouse of a consumer who tests positive for AIDS or HIV infection, antibodies to HIV, or infection with any other probable causative agent of AIDS;

· to a person authorized to receive HIV/AIDS test results under Texas Code of Criminal Procedure, Article 21.31;

· to a person possibly exposed to HIV infection by the individual whose occupation or volunteer service is included in one or more of the following categories:

· a law enforcement officer;

· a fire fighter;

· an emergency medical service employee or paramedic; or

· a correctional officer; 

· to a person or entity as permitted or required by Texas Health and Safety Code, Chapter 81, in a public disaster as indicated in Policy 14, Use and Disclosure of Protected Health Information:  Disaster Relief Purposes; and
· to any of the following, the Center will accept or disclose HIV/AIDS-related protected health information of a special needs offender, if the disclosure is for the purpose of coordination of care of and the exchange of information on offenders with mental impairments:
· the institutional division of the Texas Department of Criminal Justice;

· the pardons and paroles division of the Texas Department of Criminal Justice;

· the community justice assistance division of the Texas Department of Criminal Justice;

· the state jail division of the Texas Department of Criminal Justice;

· the Texas Department of Mental Health and Developmental Disability;

· the Texas Juvenile Probation Commission;

· the Texas Youth Commission;

· the Texas Rehabilitation Commission;

· the Texas Education Agency;

· the Criminal Justice Policy Council;

· any Texas Health and Human Services Commission Agency, Commission or Department;

· community supervision and corrections departments;

· personal bond pretrial release offices established under Article 17.42, Code of Criminal Procedure;

· local jails regulated by the Commission on Jail Standards;

· a municipal or county health department;

· a hospital district;

· a judge of this state with jurisdiction over criminal cases; and

· the attorney who is appointed or retained to represent a special needs offender.
In a case of sexually transmitted disease involving a minor less than 13 years of age, information may not be released, except that the child's name, age, and address and the name of the disease may be released to appropriate agents as required by Chapter 261, Family Code.  If that information is required in a court proceeding involving child abuse, the information shall be disclosed in camera.

Re-disclosing Protected Health Information.  Any protected health information that BTCS receives from an outside source that becomes a part of BTCS’s records may be used or disclosed only in accordance with state and federal medical privacy laws.  BTCS will ensure:

· a person, other than the consumer or legally authorized representative, who receives protected health information may not disclose the protected health information to the except to the extent that the disclosure is consistent with the authorized purposes for which the person first obtained the protected health information; and 

· a person, other than the consumer or legally authorized representative, who receives protected health information related to alcohol and substance abuse treatment may not re-disclose the protected health information unless:

· the consumer authorizes the re-disclosure; or

· re-disclosure is otherwise permitted by 42 CFR, Part 2.   A notice will accompany the disclosure of protected health information related to alcohol and substance abuse treatment:

“This information has been disclosed to you from records protected by Federal confidentiality rules (42 CFR part 2). The Federal rules prohibit you from making any further disclosure of this information unless further disclosure is expressly permitted by the written consent of the person to whom it pertains or as otherwise permitted by 42 CFR part 2. A general authorization for the release of medical or other information is NOT sufficient for this purpose. The Federal rules restrict any use of the information to criminally investigate or prosecute any alcohol or drug abuse patient.”

Disclosure of Protected Health Information for Another Consumer within the Consumer’s Record. Protected health information about a consumer that is disclosed by a Center will not contain protected health information of another consumer unless that consumer has authorized disclosure.  Protected health information regarding another consumer who has not authorized disclosure will be deleted before the protected health information is disclosed.  

Compound Authorizations.  An authorization for the use and disclosure of protected health information may not be combined with any other document, such as a consent or a notice or privacy practices, to create a compound authorization.  The exceptions are as follows:  

· an authorization for the use or disclosure of protected health information created for a research study may be combined with any other type of written permission for the same research study; and

· an authorization for use and disclosure of psychotherapy notes may only be combined with another authorization for use and disclosure of psychotherapy notes.

Conditioning Treatment Upon an Authorization.  BTCS will not condition or withhold treatment based on authorization except in the event of:

· provision of research-related treatment upon an authorization of for such research; or

· provision of alcohol and substance abuse treatment upon an authorization for disclosure of protected health information that is necessary for BTCS to obtain payment for the alcohol or substance abuse treatment provided by BTCS.

Definitions:

Disclosure:  Releasing, transferring, providing access to or divulging in any manner protected health information outside the Center.

Capacity:  The ability to understand and appreciate the nature and consequences of a decision regarding authorization to use or disclose protected health information and the ability to reach an informed decision in the matter.

Consumer:  A person who, voluntarily or involuntarily, is seeking, receiving, or has sought or received services or treatment from the Center.

Incompetent:  A term used to describe a person who has been adjudicated incompetent by a court and for whom no subsequent order of restoration has been executed or recalled.

Legally Authorized Representative:  A person authorized by law to act as the personal representative on behalf of an consumer and who is:  (1) with regard to a minor -- a parent; a legal guardian, or a managing conservator to the extent ordered by a court; (2) the legal guardian of an consumer who is incompetent; (3) the agent of a consumer as authorized under the Advance Directives Act, Texas Health and Safety Code, Chapter 166; (4) an attorney representing the consumer to the extent ordered by a court; or (5) the surrogate decision-making committee or surrogate decision-maker authorized pursuant to the Texas Health and Safety Code, Chapter 597, Subchapter C, and 25 Texas Administrative Code Chapter 405, Subchapter J; or (6) the administrator or executor of a deceased individual’s estate.

Minor:  A consumer under 18 years of age who is not and never has been legally married and whose status of minority has not been removed pursuant to Texas Family Code, Chapter 31.

Protected Health Information (PHI):  Any information that the Center creates or receives that relates to the past, present or future physical or mental health condition of a consumer; or payment for services provided to the consumer; and which identifies or can be used to identify the consumer.

Special Needs Offender:  An individual with mental illness or developmental disability for whom criminal charges are pending or who after conviction or adjudication is in custody or under any form of criminal justice supervision.
Use:  The sharing, employment, application, utilization, examination or analysis of protected health information within the Center.

