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ABUSE AND NEGLECT
PURPOSE

The purpose of the procedure is to define and prohibit abuse, neglect and exploitation of any person served by Bluebonnet Trails Community Services, and to define the procedure for its report, investigation and prevention. Appropriate disciplinary action in cases of confirmed abuse, neglect or exploitation is outlined in this procedure.

The provisions of the procedure apply to all employees, students and volunteers of Bluebonnet Trails Community Services.

DEFINITIONS

The following words and terms, when used in the procedure shall have the following meanings, unless the context clearly indicates otherwise:

(
ABSENT - A term in the Client Assignment and Registration system used to describe when a person served is physically away from a service site.

(
ABUSE and NEGLECT INVESTIGATOR - An employee of the Department of Family and Protective Services with expertise in conducting investigations or their  designee.

(
AGENT - Any individual not employed by BTCS, but working under the auspices of the agency such as volunteers, consultants, students, etc.

(
ALLEGATION - A report by a person believing that a person receiving services has been or is in a state of abuse, exploitation, or neglect as defined in this policy. 

(
CHILD - A person under 18 years of age who is not and has not been married, or who has not had the disabilities of minority removed for general purposes.

(
CLINICAL ISSUES - Issues related to unsafe nursing or medical practice, or violations of the Nursing Practice Act or Medical Practice Act.

(
CONFIRMED - Term used to describe an allegation of abuse, neglect or exploitation which is supported by the preponderance of the evidence.

(
CONTRACTOR - Any school, organization, entity or individual associated by contract in a working alliance with BTCS.

(
DEPARTMENT - The Department of Aged and Disabled Services (DADS) or Department of State Health Services (DSHS).

(
DESIGNEE - A staff member immediately available, who is temporarily appointed to assume the designated responsibilities of the CEO. 

(
EXPLOITATION - The illegal or improper act or process of using the resources of a person served for monetary or personal benefit, profit or gain.

(
INCITEMENT - To spur to action or instigate into activity; implies responsibility for initiating another's actions.

(
NEGLIGENCE - An action that a person of ordinary prudence would not have taken under the same or similar circumstances, or the failure to do something that a person of ordinary prudence would have done under the same or similar circumstances.

(
NON-SERIOUS PHYSICAL INJURY - Any injury determined not to be serious by the appropriate medical personnel.  Examples of NON-SERIOUS injury may include the following: superficial laceration, contusion  2 ½ “ in diameter or smaller abrasion.  For ICF-DD any injury that requires minor first aid and determined not to be serious by a registered nurse, advanced practice nurse or physician.

(
PEER REVIEW - A review of clinical and/or medical practice(s) by peer physicians or nurses.

(
PERPETRATOR UNKNOWN - Term used to describe instances in which abuse or neglect is confirmed but positive identification of the responsible person cannot be made, and in which self-injury has been eliminated as the cause.

(
PERSON SERVED - Any person receiving services from Bluebonnet Trails Community Services, including those persons who are absent who are still carried on the rolls of BTCS.

(
PREVENTION AND MANAGEMENT OF AGGRESSIVE BEHAVIOR (PMAB) The Department's proprietary risk management program, which uses the least intrusive, most effective options to reduce the risk of injury for persons receiving services, and protects staff from acts or potential acts of aggression.

(
RETALIATORY ACTION - Any action such as, but not limited to, harassment, disciplinary measures, discrimination, reprimand, threat, and criticism, the purpose of which is to inflict emotional or physical harm or inconvenience on an employee or person served, who has reported client abuse or neglect.

(
SERIOUS PHYSICAL INJURY - Any injury determined to be serious by the appropriate medical personnel.  Examples of serious injury may include the following: fracture, dislocation of any joint, internal injury, contusion larger than 2 ½ inches in diameter, concussion, second or third degree burn, or any laceration requiring sutures.  For ICF-DD, any injury requiring medical intervention or hospitalization or any injury determined to be serious by a physician or advanced practice nurse.  Medical intervention is treatment provided by a licensed medical doctor, osteopath, podiatrist, dentist, physician’s assistant, or advanced practice nurse.  This does not include first aid, an examination, diagnostics, labwork or prescribing oral or topical medication.

(
SEXUAL ASSAULT - A criminal act as defined in §22.011 of the Texas Penal Code.  This includes not only engaging in these acts but causing, permitting, encouraging, allowing photographs  or  films to be taken of an obscene nature.

(
SEXUAL ABUSE – Any sexual activity including, but not limited to the following behaviors with persons served: kissing with sexual intent, hugging with sexual intent, stroking with sexual intent, fondling with sexual intent, or engaging in sexual conduct as defined in the Texas Penal Code 43.01 or any activity that is obscene as defined in the Texas Penal Code, 43.21.
(
SEXUAL EXPLOITATION - Any act in which a less able individual is coerced, manipulated, or otherwise used sexually, or is threatened with the same by a more physically and intellectually advanced or more socially able individual.

(
SEXUALLY TRANSMITTED DISEASE - Any infection of a person served, with or without symptoms or clinical manifestations, that is or may be transmitted from one person to another during, or as a result of sexual contact between persons.

·      UNCONFIRMED - Term used to describe an allegation of abuse, neglect or                    exploitation which is not supported by the preponderance of the evidence.

·      VERBAL ABUSE – Any act or use of verbal or other communication, including 



gestures to curse, vilify, or degrade a person served or threaten them with physical or 



emotional harm.   In order for the act to be formally investigated it must result in 



observable distress or harm to the person served or be of such a serious nature that



a reasonable person would consider it harmful or causing distress.

CLIENT ABUSE AND NEGLECT INVESTIGATIVE GUIDELINES

CLASS I ABUSE:  Any act or failure to act performed knowingly, recklessly, or intentionally, including incitement to act, which caused or may have caused serious physical injury to a person served.  Also, without regard to injury, any sexual assault or sexual exploitation involving an employee, agent, or contractor and a person served, will be considered to be Class I Abuse.

CLASS II ABUSE:  Any act or failure to act performed knowingly, recklessly, or intentionally, including incitement to act which caused or may have caused NON-SERIOUS physical injury to a person served, exploitation, or any act of force or corporal punishment, including striking or pushing a person served, regardless of whether the act results in NON-SERIOUS injury to a person served.

CLASS III ABUSE:  Any use of verbal or other communication to curse, vilify, or degrade a client, or threaten a person served with physical or emotional harm, or any act which vilifies, degrades, or threatens a person served with physical or emotional harm.

NEGLECT:  Negligence that causes or could predictably lead to any physical or emotional injury   or death to a person served or placed a person served at risk for any of these circumstances.  Examples of neglect shall include but are not limited to: failure to carry out a prescribed individual program plan or treatment plan (if such failure results in a specific incident or allegation), failure to provide adequate nutrition, clothing or health care to a person in a residential or inpatient program,  or failure to provide a safe environment (for persons served in residential or inpatient program).

PROHIBITION AGAINST
CLIENT ABUSE AND NEGLECT

Abuse or neglect of persons served by Bluebonnet Trails Community Services is prohibited, and shall be grounds for appropriate action, including reporting to law enforcement authorities; reporting to governing boards for professional practice; and, additionally for employees, disciplinary action up to and including termination. 

Abuse does not include:

1.
The proper use of restraints or seclusions, including PMAB, and the approved application of behavior modification techniques, or other actions taken in accordance with the policies of the Center.

2.
Such actions as an employee may reasonably believe to be immediately necessary to avoid imminent harm to self or others, if such actions are limited only to those actions reasonably believed to be necessary under the existing circumstances.

3.
All theft of property belonging to a consumer served shall be handled administratively.

II.
PROCEDURE

 RESPONSIBILITIES OF ALL BTCS EMPLOYEES

It is the obligation of each employee, contractor, or agent who suspects or has knowledge of, or is involved in, abuse or neglect to a person served, to report it immediately by calling The Department of Family and Protective Services (DFPS) at 1-800-647-7418  or to report to their website provided for agency staff.   If the person served resides in an ICF-DD program, it must also be reported to the Department of Aged and Disabled Services at 1-800-292-2065.  Employees failing to make such reports without sufficient justification shall be considered in violation of this policy and subject to disciplinary action and possible criminal prosecution.   

Without regard to the identity of the perpetrator, the person making the allegation must report suspected sexual assault or sexual exploitation to DFPS/DADS (see above) immediately.  If the person making the allegation is not an employee, e.g., a person receiving services, guest, etc., staff may assist the individual in making the report.

If there is reason to suspect that a person served is abused, neglected, or exploited while outside of Bluebonnet Trails Community Services’ programs with a family member or guardian, the case shall be immediately reported to DFPS/DADS (see above).
The person reporting the incident will immediately notify the CEO or designee of the allegation.   Allegations determined to involve rights violations, but not necessarily meeting the definition of abuse or neglect, will be reported to the Center Rights Protection Officer.                                               

RESPONSIBILITIES of CEO (OR DESIGNEE)   

Immediately upon notification of an allegation of abuse or neglect, if possible, but in no case more than one hour later, the CEO or designee shall ensure that necessary medical care has been provided to the victim, and shall take measures to ensure the safety of the individual, including the following actions:                                          

(1) If the accused is an employee, the CEO or designee will determine whether action should be taken regarding the employee, which may include immediately requiring the employee to leave the work situation, temporary suspension of work duties, reassigning the employee to  a non-direct care area, allowing the employee to continue in a non-direct care position pending investigation, or allowing the employee to remain in his or her current position pending investigation, with appropriate supervision to protect the alleged victim and other clients.

(2) In the case of clients in residential facilities if the alleged perpetrator is a person receiving services (in cases of sexual assault), the CEO or designee will take immediate appropriate action to protect the victim, e.g., one-on-one observation of the accused and/or the victim, separation, etc.  For cases in which a person served is accused of sexual assault, the CEO or designee shall refer the allegation to that person's treatment team or interdisciplinary team within 24 hours, unless the allegation is made on a weekend or holiday, in which case the allegation may be referred to the treatment team or interdisciplinary team on the next working day.  Additional appropriate actions in response to sexual assault and other aggressive behaviors by persons receiving services shall be taken as required.

(3) If the alleged perpetrator is an Independent School District (ISD) employee, the CEO or designee will immediately, if possible, but in no case more than one hour later contact the Superintendent of the ISD, and the appropriate local or state law enforcement agency (if appropriate) for investigation.

(4) The CEO or designee shall immediately, if possible, but not later than 24 hours after notification of an allegation of abuse/neglect, notify the parents, guardian, spouse, or other appropriate relative of the alleged victim, unless specifically prohibited by Chapter 403, Subchapter K of Title 25 (relating to Client-Identifying Information), Chapter 404, Subchapter E of Title 25 (relating to Rights of Persons Receiving Mental Health Services), or Chapter 405, Subchapter Y of Title 25 (relating to Client Rights-Developmental Disabilities  Services).  If contact cannot be made by telephone, the CEO or designee will notify the parents, guardian, spouse, or other appropriate relative of the alleged victim by certified mail, return receipt requested.  Any concerns or issues of the family should be referred to the Service Coordinator. Program Directors, at their discretion, should give information to the Service Coordinator.

(5) If the allegation involves verbal abuse, physical abuse, sexual assault, or sexual exploitation, the CEO or designee will ensure necessary immediate and ongoing medical and/or psychological attention is obtained for the victim, and, as needed, for the perpetrator, if a person receiving services.  Such attention may include screening and treatment for sexually transmitted diseases, psychological counseling and support, etc., consistent with the procedures described in "Procedures and Techniques for Investigation of Abuse and Neglect," which is referenced in §404.18 of Title 25 (relating to Exhibits) as Exhibit A.

(6) If the allegation involves the actions of a physician or registered nurse, the CEO or designee, in coordination with abuse and neglect investigator and the facility nursing director or medical director, as appropriate, will determine whether the allegation involves the clinical practice of a physician or registered nurse

If a determination is made that the allegation involves the clinical practice of medical (LVN, RN, MD, DO LPN) or clinical (Social Workers, LPCs and other licensed staff) personnel,  the abuse and neglect investigator shall turn the allegation over to the CEO or designee, who shall immediately refer the allegation to the Bluebonnet Trails Community Services’ Professional Review Committee, for possible peer review.

(7) The CEO or designee shall ensure that reports of allegations of abuse or neglect are made as required by law to the licensing authority for the discipline under review, e.g., to the Board of Medical Examiners for physicians, and to the Board of Nurse Examiners for registered nurses, Board of Social Work Examiners, etc.

(8) For individuals residing in ICF-DD Bluebonnet Trails Residences the CEO or designee shall immediately, but not later than 24 hours after notification of an allegation of abuse/neglect, notify the Department of Aged and Disabled Services (DADS), if, and when the allegation meets the following parameters:

(
Class I abuse (confirmed and unconfirmed).

(
Client-to-client aggression resulting in a serious injury.

(
Client-to-client sexual contact including assault, which occurs as result of coercion, physical force or taking advantage of a disability of the victim.

(
Any sexual contact between staff and a client.

(
Conception that could have occurred while the individual was a client of an ICF/DD Program.

(
Neglect which results in a serious (major) injury to the client.

(
Client deaths resulting from unusual circumstances.

(9)  The CEO or designee shall immediately, but not later than 24 hours after notification of an allegation of abuse/neglect/exploitation, notify the appropriate law enforcement agency having jurisdiction over the place of incident, when any of the following occur:

(
A client is assaulted by another client, resulting in serious injury and the assault is purposeful and the client perpetrator understands the consequences of his/her actions.

(
A client is discovered with a serious injury and suspicious circumstances exist.

(
Any staff-to-client sexual activity is discovered.

(
Any client-to-client penetrative, coerced or assaultive sexual activity occurs.

RESPONSIBILITIES OF THE CEO OR DESIGNEE; 

OF THE INVESTIGATION:

Upon completion of the investigation of any allegation, the CEO or designee shall take the following actions:

(1) Review the abuse and neglect report from DFPS.

(2 Findings by DFPS concerning whether abuse or neglect occurred are not binding on the CEO, unless the incident is reportable on the Employee Misconduct Registry. Confirmed abuse or neglect that is reported as a final outcome on the Employee Misconduct Registry will result in termination of the employee.   In all other cases not reported on the Employee Misconduct Registry, and the CEO or designee disagrees with the recommendation of the DFPS, the decision may be appealed within 14 days.

(b) The CEO or designee shall submit the completed "Client Abuse/Neglect Report" (AN-I-A) to the DFPS within thirty calendar days after receipt of the investigative report.  

(c) The CEO or designee will respond to the concern of the DFPS investigator within 14 days.

(3) The CEO or designee shall ensure that the alleged victim and, if appropriate, the parents, guardian, spouse, or other relatives who were notified of the allegation are promptly notified of the final results of the investigation.
DISCIPLINARY RESPONSIBILITIES 

The CEO or designee shall be responsible for taking prompt and proper disciplinary action when a charge of abuse or neglect is confirmed.  Disciplinary action shall be based on criteria including, but not limited to:

1.
The seriousness of the abuse and/or neglect;

2.
The circumstances surrounding the event;

3.
The employee's record; and 

4.
If a second violation, the length of time between violations.

5. If the violation is reported on the Employee Misconduct Registry.

When the CEO or designee determines that client abuse or neglect has occurred, appropriate disciplinary action in accordance with Center policy, will be taken.

PROHIBITION OF RETALIATORY ACTION

 Any employee or person served, who in good faith reports client abuse, neglect or exploitation, shall not be subjected to retaliatory action by any employee of BTCS or by any person affiliated with an employee of BTCS.

Any person who is subjected to retaliatory action upon making a report of client abuse, or whose report is ignored without cause, shall immediately contact the CEO or designee. 

Any employee found guilty of retaliatory action will be subject to disciplinary or other appropriate action.

STAFF TRAINING IN PREVENTION OF ABUSE, NEGLECT AND EXPLOITATION 

 The procedure concerning client abuse, neglect and exploitation shall be communicated to all employees.
1) All new employees, students and volunteers shall receive instruction on the content of this procedure during their orientation training and prior to beginning work that involves direct contact with any person served.  Acknowledgment of this instruction shall be certified by the employee and filed in his or her HR training file.

2) Orientation shall include a thorough explanation of the definitions contained in these rules, including the categories or classes of abuse, neglect, and exploitation, and the procedures for reporting incidents of abuse or neglect.

Those employees in frequent contact with persons served shall receive additional instruction on the prevention and therapeutic management of aggressive, combative behavior or similar volatile situations as a unit of training within the employee's s orientation period.  Training shall comply with training standards promulgated by the Department of Aging and Disabled Services (DADS) and Department of State Health Services (DSHS).

All supervisory personnel shall have a continuing responsibility to keep employees informed of current rules governing abuse, neglect and exploitation.  Supervisors shall ensure that each employee receives training on the total content of this procedure not less than once each calendar year.  Such training shall be reported to the BTCS Human Resource Office.

The HR Office will keep a record on each employee receiving orientation, annual training, or additional instruction in compliance with this section, including the date training was provided and the name of the individual conducting the training.

APPEALS PROCESS

A person who makes an allegation of abuse, neglect or exploitation, the victim or their legal representative who wishes to appeal the findings of the investigation shall request a review of the completed investigation by notifying the Texas Department of Family and Protective Services.

CONFIDENTIALITY OF INVESTIGATIVE PROCESS AND REPORT


The reports, records, and working papers used by or developed in the investigative process and the resulting final report regarding abuse and neglect are confidential and may be disclosed only as provided under law.

Parents/guardians shall be told that an abuse or neglect allegation has been made, with a description of the nature of the allegation and any action taken such as medical treatment provided or remedial measures.

The complainant shall be notified of the findings, but neither the perpetrator's name nor the disciplinary action taken shall be released to the complainant.  The name of the person served may be used in informing the complainant of the findings. In addition, the accused shall be informed of the investigative findings and may obtain a copy of the report.

ADDITIONAL HR RESPONSIBILITIES

HR will conduct annual checks of the Employee Misconduct Registry. Any employee who shows   up on this registry will be dismissed from employment unless they are in the process of appealing the charges listed in the Registry. 

